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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT,24 

OF 1956 (“the Act”): HA MULLER (“complainant”) v CENTRAL RETIREMENT 

ANNUITY FUND (“first respondent”) AND SANLAM LIFE INSURANCE LIMITED 

(“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit by the first 

respondent following the death of its member, Mr A Muller                     

(“the deceased”). 

 

1.2 The complaint was received by this Tribunal on 8 July 2011. A letter 

acknowledging receipt thereof was sent to the complainant on                    

5 August 2011. On 11 August 2011, the complaint was dispatched to the 

second respondent giving it until 26 September 2011 to file its response. A 

response, which was forwarded to the complainant, was received from the 

second respondent on 30 August 2011. The complainant’s reply to the 
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response submitted by the second respondent was received on               

26 September 2011. No further submissions were received. 

 

1.3 After reviewing the written submissions it is considered unnecessary to 

 hold a hearing in this matter. The determination and reasons therefor 

 appear below.   

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the widow of the deceased and the complaint was 

lodged by her legal representative, Mr JBJ van Jaarsveld. The deceased 

was a member of the first respondent by virtue of purchasing retirement 

annuity fund policies with policy numbers 7616363x3 and 13769582x1 

(“the policies”). The first respondent is administered and underwritten by 

the second respondent.  

 

2.2 The deceased passed away on 11 July 2008. After his death a lump sum 

death benefit of R232 015.90 became available for distribution to his 

dependants. After conducting an investigation into the circle of 

beneficiaries, the trustees of the first respondent identified the following 

persons to be considered for the benefit:  

 

  “Mrs Helie Aletta Muller (born 01/02/1948) –surviving spouse and complainant 

  Mrs Dorothy Emily Muller (born 30/12/1950) – ex-spouse 

Mr Gerhard Hendrik Muller (born 29/05/1970) – major biological son 

Mr Schalkvan der Merwe Muller (born 04/07/1972) – major biological son” 

 

2.3 The board of trustees of the first respondent decided to distribute the 

benefit as follows: 

 

  “Mrs Helie Aletta Muller - surviving spouse and complainant = R157 015.90           
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   Mrs Dorothy Emily Muller – ex-spouse = R75 000.00.”  

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the decision of the board. She 

submitted that the policies were part of her and the deceased’s estate 

planning, to provide for her after his death. This is also the reason why 

she was nominated as the sole beneficiary of both policies. 

 

3.2 According to the complainant, the deceased was previously married to 

Mrs DE Muller (“ex-spouse”), but they divorced and she received a 

monthly maintenance, prior to his death, of R850.00. She assumed that 

the payment of R75 000.00 by the first respondent is based on the future 

loss of maintenance, but the ex-spouse has successfully claimed 

maintenance against the deceased estate. She has since been advised 

that the ex-spouse was not entitled to receive the aforesaid payment from 

the first respondent, in terms of the Supreme Court of Appeal (“SCA”) 

ruling in Kruger v Goss and Another 2010 (2) SA 507 (SCA). She 

subsequently objected to the trustees’ decision to allocate R75000.00 to 

the deceased’s ex-spouse.  

 

3.3 The complainant submitted that the trustees of the first respondent replied 

to her objection by stating that although the ex-spouse is entitled to more, 

they have decided to limit the amount to only R75 000.00. The 

complainant averred that she was misled to believe that the executors of 

the deceased’s estate will later take the amount of R75000.00 into 

account. The ex-spouse received an amount of R17 504.00 for future 

maintenance from the deceased’s estate. The complainant advises that 

she has lodged an objection against the account at the Master of the High 

Court and the matter is unresolved at this stage.  
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3.4 Therefore, the complainant requests the assistance of this Tribunal 

regarding the allocation of the amount of R75 000.00 to the ex-spouse by 

the board of trustees of the first respondent.  

 

[4] RESPONSE 

 

4.1 The second respondent submitted a response in its own capacity and also 

as the administrator of the first respondent. The respondents confirm the 

background facts as summarised above. The board, based on the 

information at its disposal, considered the following factors that this 

Tribunal has consistently held to be relevant in exercising an equitable 

distribution: the amount available for distribution of a death benefit; the 

ages of the beneficiaries; the beneficiaries’ relationship with the deceased; 

the wishes of the deceased; the financial status of the beneficiaries; the 

future earning capacity of the beneficiaries; whether or not the deceased 

had an obligation to provide for the identified persons and funds received 

from other sources, e.g. other policies, inheritances, etc. 

 

4.2 The trustees, aside from receiving the documentation enclosed in the 

complainants’ complaint, also received the following documentation that 

was taken into account: 

 

• completed death claims documentation; 

• completed form of dependants relating to the ages of the identified 

persons as possible candidates, as well as their financial position; 

• the needs and requirements of the identified parties as expressed in 

the documentation; 

• the existing income, as well as assets from other sources, allocated to 

the various identified beneficiaries; 

• the Will of the deceased; 

• divorce documents.    
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4.3 The purpose of section 37C is to restrict the member’s freedom of testation 

in respect of death benefits in order to ensure that no dependants are left 

without financial support. The fund is not bound by a nomination form. The 

member’s wishes are not an overruling factor, but simply one of the factors 

that must be taken into account and serves as a guideline for the trustees 

in exercising their discretion. 

 

4.4 Upon considering the aforementioned aspects in respect of the identified 

persons, the following relevant factors were also borne in mind by the 

trustees: 

 

• The deceased died on 11 July 2008;  

• The total proceeds of the retirement annuity policies amount to 

R232 015.90;  

• The deceased was married to his ex-spouse, Mrs DEE Muller, for more 

than 20 years. They divorced on 27 August 1993. Two children were 

born from this marriage, Gerhard Hendrik Muller (born 25/5/1970) and 

Schalk Willem van der Merwe (born 4/7/1972). Mrs DEE Muller was 

entitled to maintenance of R650.00 per month, until she remarries 

according to the divorce settlement, which was an order of court. At the 

time of death of the deceased, the maintenance was R850.00 per 

month. Mrs Muller is unemployed, has never worked before nor 

remarried. She apparently lodged a claim against the estate for an 

amount of R150 000.00; 

• Both biological major sons are self-supporting; 

• The deceased married his second spouse, Mrs Helena Francina 

Muller, on 11 April 1998. She, however, died on 26 February 1999. No 

children were born from this marriage. 

• The deceased married his third spouse, Mrs Helie Aletta Muller 

(surviving spouse) on 27 November 1999. They lived together until his 
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death on 11 July 2008. No children were born from this marriage. She 

was employed at the time of his death and is still employed; 

• According to the deceased’s last Will and Testament dated 3 July 

2008, the surviving spouse inherited the furniture and has usufruct on 

the house of the deceased and residue of the estate. The children, 

step children and grandchildren inherited the house, time share, 

money market, etc. 

• During 2009 the surviving spouse informed the board of trustees of a 

huge case between the deceased’s church and ABSA Trust, Sasol 

pension fund (employer’s pension fund), the widow and children. The 

pastor and his son were in possession of the latest Will signed by the 

deceased shortly before he died, while in hospital. According to this 

document, the deceased made the church the sole heir of his entire 

estate.  

 

4.5 As a result of the dispute between the parties and the church, the board of 

trustees of the first respondent decided not to wait for the following 

documentation: 

 

• Outcome of the court case; 

• Final L&D to ensure who inherited what and if the first ex-spouse’s 

future maintenance claim against the estate was successful for the full 

R150 000.00; 

• Employer’s pension fund distribution, etc.  

 

4.6 The board of trustees of the first respondent decided to distribute the total 

retirement annuity funds as follows: 

 

• R75 000.00 to ex-spouse as legal dependant due to the R850.00 

maintenance per month payable. 

• R157 015.90 to the widow as the surviving spouse.  
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4.7 According to the second respondent, letters were sent to the dependants 

regarding the board of trustees’ decision. Initially the ex-spouse, as well as 

the complainant disagreed with this distribution. At that stage the benefits 

were payable as a lumpsum and monthly annuities which were 

unacceptable for both parties as they needed the cash. The complainant 

claimed full proceeds, because she was the only appointed nominee. The 

first ex-spouse disagreed, because of a document signed by the deceased 

on 5 May 1993, before the divorce settlement, according to which he 

promised to pay her medical and maintenance needs pluc cede all his 

Sanlam policies to her. It was explained to the complainant that the 

nomination of a policy is just one of the factors that the board should take 

into consideration when making a decision regarding the distribution of the 

funds. It was also explained why the ex-spouse qualifies as a legal 

dependant. It was explained to the ex-spouse that only one retirement 

annuity policy worth R107 758.01 existed when they got divorced, and that 

a retirement annuity policy cannot be ceded. It was also explained why a 

pre-signed settlement is not part of a divorce settlement. 

 

4.8 The second respondent submitted that the board was satisfied that both 

parties understood the explanations. It promised the complainant that it will 

inform ABSA Trust that the board granted R75 000.00 to the ex-spouse to 

decrease her R150 000.00 maintenance claim which she lodged against 

the estate. At that stage the board decided to abide by the above 

distribution and suggested to both parties that they could refer the matter to 

this Tribunal. None of the dependants referred the case to this Tribunal. 

The dependants agreed to the initial distribution on condition that the 

payment would be made in a lump sum, less tax. ABSA Trust had to be 

informed of the R75 000.00 that was granted to the ex-spouse, to decrease 

her claim against the estate accordingly.  

 



 

 

8 

4.9 The ex-spouse provided the second respondent with a written letter to 

confirm that she accepted the distribution. The complainant’s legal 

representative sent a letter dated 20 May 2009 stating: 

 

“Ons klient se opdrag is, om u mee te deel om onmiddellik voort tegaan met die 

uitbetalings soos deur u Raad besluit. U kan voorts direk met ons klient 

kommunikeer (u besit al haar besonderhede). Ons klient behou wel al haar regte 

voor, en moet hierdie skrywe nie gelees word as goed keuring deur ons klient, 

tov enige betaling gemaak aan die oorledene se 1ste gade DEE Muller nie.”  

 

4.10 The second respondent advised that the payment was done on                  

28 May 2009 and no contact was made with it from then onwards, until it 

received a complaint from this Tribunal. The complainant lodged this 

complaint, because the ex-spouse apparently received R17 504.00, from 

her initial claim of R150 000.00 for future maintenance, from the 

deceased’s estate and was not entitled to maintenance according to their 

interpretation of the SCA ruling in Kruger v Goss, where it was held that the 

common law duty to support owed by spouses to each other, terminates at 

death.  

 

4.11 According to the second respondent, it would appear that the complaint is 

based largely on the plaintiff’s interpretation of the ruling of the SCA in 

Kruger v Goss. However, the respondents are of the view that the 

applicable principle is as follows: 

 

• In the event of an agreement being made an order of court, this 

happens in terms of section 7(1) of the Divorce Act 70 of 1979 (“the 

Divorce Act”), and in this case the parties have unfettered rights to 

decide how they wish to agree. In the absence of a stipulation that a 

certain event terminates the payer’s obligation under the agreement, 

that obligation will remain in force. There is, however, the possibility 

that the payer may approach the court in terms of section 8 of the 



 

 

9 

Divorce Act for a variation of the maintenance order due to a change in 

circumstances. However, it does not happen automatically. 

 

• In the event of an order being made in terms of section 7(2) of the 

Divorce Act, section 7(2) of the Divorce Act precludes an order for 

maintenance to be made for duration longer than the death or 

remarriage of the receiver of the maintenance.  

 

4.12 The second respondent submitted that in this case, the order obtained was 

under section 7(1) of the Divorce Act. The maintenance order was hence 

not expunged by the death of the deceased. Therefore, the board of 

trustees of the first respondent abides by their initial distribution as agreed 

by both the ex-spouse and the complainant. 

 

The complainant’s reply  

 

4.13 The complainant re-iterated that the decision of the SCA in Kruger v Goss 

is authority that an ex-wife does not have a legal claim for maintenance, 

after her ex-husband’s death. The ex-spouse is thus also not a dependant, 

as defined by the Act. The complainant submitted that the decision of the 

trustees to define the ex-spouse as a legal dependant was unlawful and 

therefore ultra vires their authority and powers. 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the board of trustees’ 

decision to allocate the portion of the death benefit to the deceased’s ex-

spouse should be set aside. 
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 5.2 The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a dependant in section 1. The primary 

purpose of this section is to protect those who were financially dependent 

on the deceased during his lifetime. In effect, section 37C takes 

precedence over the freedom of testation of the deceased. It is the 

trustees’ responsibility when dealing with the payment of death benefits to 

conduct a thorough investigation to determine the dependants, to 

thereafter decide on an equitable distribution and finally to decide on the 

most appropriate mode of payment of the benefit. 

 

 5.3 The facts show that the board of management of the first respondent 

accepted that the complainant was a dependant of the deceased. She 

qualified as a legal dependant in terms of the definition in section 1 of the 

Act. Therefore, the board correctly identified the complainant as the 

deceased’s legal dependant. 

 

 5.4 The complainant’s contention is that the trustees erred in considering the 

deceased’s ex-spouse as his legal dependant, because she lost her 

legitimate claim for maintenance on the day of his death. The settlement 

agreement, that was incorporated into the court order between the 

deceased and his ex-spouse did not provide for a lifelong payment of 

maintenance. In this regard, the complainant referred this Tribunal to the 

SCA ruling in Kruger v Goss & Another 2010 (2) SA 507 (SCA), where the 

issue was whether or not an order for rehabilitative maintenance, pursuant 

to a decree of divorce, is enforceable by a spouse against her former 

husband’s deceased estate. The SCA held, at paragraph 17, that the duty 

of maintenance ends at the death of the party paying the maintenance. In 

essence, the SCA dealt with the claim against the deceased’s estate and 

not the distribution of the death benefit in terms of section 37C of the Act. 

The pension benefit does not form part of the deceased’s estate (see 

section 37C(1) of the Act; Matlakane v Royal Paraffin Provident Fund 
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[2003] 6 BPLR 4785 (PFA)). The present complaint is about the 

distribution of the death benefit in terms of section 37C of the Act. 

Therefore, SCA ruling in Kruger v Goss above is not applicable in the 

present complaint. 

 

 5.5 The question is whether or not the ex-spouse qualifies as a “dependant” in 

terms of the definition in section 1 of the Act. Section 1 of the Act defines 

several categories of dependants for the purposes of section 37C, as 

mentioned above. Section 1 of the Act defines a dependant as follows: 

 

““dependant”, in relation to a member, means -  

  

(a) a   person   in   respect   of   whom   the   member   is   legally  liable   for 

maintenance;  

  

(b) a   person   in   respect   of  whom  the  member  is  not  legally  liable for 

maintenance, if such person -  

  

(i) was,   in   the   opinion   of   the   board,   upon   the  death of the 

member in fact dependent on the member for maintenance;  

  

(ii) is the spouse of the member;  

  

(iii) is  a  child  of  the  member,  including  a  posthumous  child,  an 

adopted child and a child born out of wedlock.  

  

(c) a   person   in   respect   of   whom   the   member   would   have become 

legally liable for maintenance, had the member not died;”      

 5.6 It is common cause that the deceased and his ex-spouse divorced on 27 

August 1993. The deceased passed away on 11 July 2008. They divorced 

prior to his death. It follows that the deceased’s ex-spouse cannot qualify 

as a dependant by virtue of being regarded as a “spouse” for purposes of 

section 1(b)(ii) of the Act, mentioned above. Put differently, the 

deceased’s ex-spouse cannot qualify as his legal dependant in terms of 
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the aforementioned section 1(b)(ii) of the Act. Therefore, it was incorrect 

for the board to categorise her as a legal dependant. 

 

 5.7 The second category in which the ex-spouse might possibly qualify as a 

dependant is that set out in section 1(b)(i) of the Act, mentioned above. 

The board of trustees’ investigation established that the ex-spouse was 

entitled to monthly maintenance until she remarries in terms of the divorce 

settlement agreement between her and the deceased. At the time of the 

deceased’s death, the ex-spouse was receiving a monthly maintenance in 

the amount R850.00 from the deceased. The board established that the 

ex-spouse is currently unemployed and she has no employment history. It 

also established that she has not remarried. It follows that there is 

evidence to suggest that the ex-spouse was factually dependent on the 

deceased for purposes of the aforementioned section 1(b)(i) of the Act. In 

light of the available evidence, this Tribunal is satisfied that the ex-spouse 

qualifies as a factual dependant. This Tribunal re-iterates that the board of 

trustees were only incorrect as far as they categorised the ex-spouse as a 

legal dependant instead of a factual dependant. 

 

 5.8 The next duty of the board is to decide on an equitable distribution among 

the identified dependants. This Tribunal confirmed in Sithole v ICS 

Provident Fund &Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 and 

25 that the board of management, when making an “equitable distribution” 

among the identified dependants, has to consider the factors mentioned in 

the second respondent’s response above. 

 5.9 The nomination form is a guide to the trustees. Hussain J, in Mashazi v 

African Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 

(W), at 3705J – 3706B, observed the impact of a nomination form as 

follows: 
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“Section 37C of the Act was intended to serve a social function. It was enacted to 

protect dependency, even over the clear wishes of the deceased. The section 

specifically restricts freedom of testation in order that no  dependants are left 

without support. Section 37(C)(i) specifically excludes the benefits from the 

assets in the estate of a member. Section 37(C)  enjoins the trustees of the 

pension fund to exercise an equitable discretion, taking into account a number of 

factors. The fund is expressly not bound by a will, nor is it bound by the 

nomination form. The contents of the nomination form are there merely as a 

guide to the trustees in the exercise of their discretion.”   

 

5.10 In the present matter, the board accepted that the complainant was the 

only nominated beneficiary. Nomination is one of the factors taken into 

account by the board, but they are not bound by the nomination form. The 

complainant’s nomination was not the only determining factor taken by the 

board as outlined above. The overriding factor when distributing death 

benefits in terms of section 37C of the Act is dependency. The objective of 

the legislature in enacting section 37C was to protect dependency.    

 

5.11 The board decided to distribute the benefit to the complainant and the ex-

spouse as outlined above. In arriving at this decision, the board 

considered the individual circumstances of the dependants as 

summarised in the response. There is no need to repeat them here, save 

to say that this Tribunal is satisfied that the board properly investigated the 

circumstances of the two dependants. It is also clear from the information 

considered by the respondents that the financial positions of the two 

dependants were carefully considered after they received it from the 

individuals concerned.  

 

 5.12 The duty of this Tribunal is not to decide what is the fairest or most 

generous distribution, but rather to determine whether or not the board 

has acted rationally and arrived at a proper and lawful decision (see 

Ditshabe v Sanlam Marketers Retirement Fund & Another (2) [2001] 10 

BPLR 2579 (PFA) at 2582F-G). 
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 5.13 After considering the available information this Tribunal is satisfied that the 

board acted properly when deciding on an equitable distribution. The 

board considered relevant factors, disregarded irrelevant considerations 

and did not fetter its discretion. Therefore, this Tribunal finds that there is 

no reason to set aside the board’s decision. 

 

[6] ORDER 

1. The complaint cannot succeed and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 29th DAY OF OCTOBER 2012 

 

 

_____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

Section 30M filing: High Court 

Complainant represented by Nothling Attorneys 

Respondents unrepresented 


